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/. INTRODUCTION 



In Keyhhian **. Boar/1 of Regents, 1 the United States Supreme Court 
repudiated in its entirety the ancient distinction in constitutional status 
between public and private employees whereby “public employment, 
including academic employment, may be conditioned upon the surren* * 
der or constitutional rights which could not be abridged by direct gov* 
emment action."* Adopting the language of the court below, the 
Supreme Court stated: “(T)he theory that public employment which 
may be denied altogether may be subjected to any conditions, regard- 
less of how unreasonable, has been uniformly rejected."* Public em- 
ployees cannot be "relegated to a watered-down version of constitu- 
tional rights" * solely because they are public employees. 

It is the purpose of the present document to consider the significance 
of the foregoing legal principle for public school teachers.* Before 
doing so, however, one preliminary statement is appropriate. Since 
this document deals with protections derived from the Constitution, 
the comments made know no state lines and apply to all teachers, re- 
gardless of tenure or contractual status. 
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//. THE CONSTITUTIONAL FRAMEWORK 



The main sources of constitutional protection for teachers and the 
primary focus of this document are the First Amendment guarantees 
of freedom of expression and association and the due process and equal 
protection clauses of the Fourteenth Amendment.* * The full text of the 
First Amendment and the relevant portion of the Fourteenth Amend- 
ment are set forth below: 

Amendment !: 

Congress shall make no law respecting an establishment of 
religion, or prohibiting the free exercise (hereof; or abridging 
the freedom of speech, or of the press; or the right of the peo- 
ple peaceably to assemble, and to petition the Government for 
a redress of grievances.' 1 

Amendment XIV: 

Section I. ... No Slate shall make or enforce any law which 
shall abridge the privileges or immunities of citizens of the 
United States; nor shall any State deprive any person of life, 
liberty, or property, without due process of law; nor deny to 
any person within its jurisdiction the equal protection of the 
laws. 

The nature of the protection afforded by these and other constitu- 
tional provisions is reflected in the following three propositions, each 
of which will be considered in detail: 

A. No teacher may be dismissed, reduced in rank or compensation, 
or otherwise deprived of any professional advantage because of the 
exercise of constitutionally protected rights. 

B. No teacher may be dismissed, reduced in rank or compensation, 
or otherwise deprived of any professional advantage fer arbitrary or 
discriminatory reasons. 

C. No teachci may be dismissed, reduced in rank or compensation, 
or otherwise deprived of any professional advantage unless he is given 
notice of the charges against him, a fair hearing, and related procedural 
safeguards. 
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It should be noted that although these propositions refer broadly to 
a dismissal, reduction in rank or compensation, or other deprivation of 
any professional advantage, not infrequently the only eases cited in 
support involve a dismissal. The precise nature of the employer’s ac- 
tion. however, is of secondary importance, and the underlying legal 
principle would apply with equal force to a failure to reappoint, a sus- 
pension, a demotion, or the like. The courts have held that an individual 
shall suffer no "penally" in derogation of constitutional rights and a 
"penally" has been defined as “the imposition of any sanction which 
... [is) ’costly.’ "• 



A, No teacher may be dismissed, reduced in rank or 
compensation, or otherwise deprived of any professional 
advantage because of the exercise of constitutionally 
protected rights, 



This proposition has been termed "the doctrine of unconstitutional 
conditions," since it prohibits the conditioning of “the enjoyment of a 
government-connected interest . . . upon a rule requiring that one ab- 
stain from the exercise of some right protected by an express clause in 
the Constitution."* The underlying rationale was explained as follows 
by the United Slates Supreme Court almost a half century ago: 

It would be a palpable incongruity to strike down an act of 
state legislation which, by wonls of express divestment, seeks 
to strip the citizen of rights guaranteed by the federal Consti- 
tution. but to uphold an act by which the same result is accom- 

[ dished under the guise of a surrender of a right in exchange 
or a valuable privilege which the slate threatens otherwise to 
withhold. ... If the slate may compel the surrender of one 
constitutional right as a condition of its favor, it may. in like 
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manner, compel a surrender of all. Ii is inconceivable that 
guaranties embedded in the Constitution of the United States 
may thus be manipulated out of existence. 10 

One federal district court recently summarized the situation in the 
following terms: 

With respect to substantive protection of a (teacher's) "First 
Amendment" rights, the rule is crystal clear. The employment 
of a teacher in a public school cannot be terminated because 
he has exercised that freedom secured to him by the Constitu- 
tion of the United States. . . . |T)his substantive constitutional 
protection is unaffected by the presence or absence of tenure 
under r.tate law. 11 

For purposes of discussion, the matters that have been the subject of 
judicial consideration have been divided into the following categories: 

1. Out-of-Class Speech 

2. Classroom Speech (i.e., Academic Freedom) 

3. Personal Appearance 

4. Private Life 

5. Political Activity 

6. Civil Rights Activity 

7. Organizational Membership 

8. Loyally and Other Oaths. 

This breakdown is somewhat artificial, and there is obviously an 
overlap among the categories. For example, the lire between political 
and civil rights activity is not always a clear one, and organizational 
membership may itself often be a form of political activity. Notwith- 
standing these and other similar points of overlap, however, we believe 
that a division of the foregoing type contributes to the clarity of the 
presentation. 

/. Out-ofCiass Speech 

The most definitive ruling on the right of a teacher to speak freely 
outside the classroom is Piclering r. Board of Education. 1 * The facts 
were as follows: Pickering was a teacher in Illinois who had sent to a 
local newspaper for publication a letter charging that (a) the school 



T rvfUnft O. t\ RtirorJ Ccmm* cfCe/Hf., )1 1 U. S ?H>. 

AliKt** hot Men*) affrefriate a $*ci*MO* cf eo*a*wric*al r* M*. 41 w monfc rM it* 
th* the ctmn* aho Hi't * clear that a leather r**dte*d } ***** c/tfce km c4 

federal right* g un mtt i ether the* by i he fee me her »ho 

«*% retard reaf*cwfttf**t bternse she tat *Het« ftwn the ctasroot* *Me tetv** cm a federd 
ordered reflated heel f*y cm the grewod that d* c<*M hot be pe*ah red fee the nee- 
ct* cd her legal right tilt f^art to the aJtdta tratioti <d j*srice~ &*t*r r. Kem. 1$2 F. 2d p*, 

11 M r. 71* ftoW r/ nra <4 S?«gr CWhfft, rage#, at Vfc. 

■* m US 



4 



board had misinformed ihe public about its allocation of financial re- 
sources in a proposed school bond issue; and (b) the superintendent 
had threatened to discipline any teacher who refused to support the 
bond issue. After a full hearing, Ihe school board decided that the letter 
was "detrimental to Ihe efficient operalbn and administration of the 
schools of the districl'* ** and terminated Pickering’s employment. 
Contending that his dismissal violated the First and fourteenth 
Amendments, Pickering brought suit in an Illinois court. The slate 
courts rejected his claim, but the United Slates Supreme Court dis- 
agreed and ordered his reinstatement. In condu ling that the letter was 
a lawful exercise of Pickering’s right of free speech, the Court slated: 

To the extent that the Illinois Supreme Court’s opinion may 
be read to suggest that teachers may constitutionally be com- 
pelled to relinquish the First Amendment rights they would 
otherwise enjoy as citizens to comment on matters of public 
interest in connection with the operation of the public schools 
in which they work, it proceeds on a premise that has been un- 
equivocally rejected in numerous prior decisions of this 
Court. 14 

The Supreme Court made it dear that where Ihe statements at issue 
are true or substantially so, a school board can circumscribe a teacher's 
right to publicize his view s only if it is able to show a compelling need 
for confidentiality, or to demonstrate that the employee’s working 
relationship with his superiors is of such a personal and intimate nature 
that public criticism would destroy it. 14 

A significant aspect of the Pickering decision derives from the fact 
that Ihe school board concluded that Ihe letter contained several false 
statements which "unjustifiably impugned the ’motives, honesty, in- 
tegrity, truthfulness, responsibility and competence’ ’’ 14 of the school 
administrators and board members and damaged their professional 
reputations. Accepting this as so, the Supreme Court held that Ihe 
board still might impose discipline only under limited circumstances. 
The mere fact that the statements may have damaged the personal 
reputations of the teacher’s superiors or have fomented controversy 
and conflict among school personnel an-’ the public w as not sufficient. 11 
The court stated that a teacher is entitled to ihe same freedom to com- 
ment on issues of public concern as any other member of the public. 
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More specifically, “in a case such as this, absent proof of false state- 
ments knowingly or recklessly made by him, a teacher’s exercise of 
his right to speak on issues of public importance may not furnish the 
basis for his dismissal from public employment." 18 The court thus 
applied the libel standard first announced in New York Times Company 
v. Sullivan 19 based upon the “public interest in having free and un- 
hindered debate on matters of public importance ." 20 

The Supreme Court’s statement of the problem in Pickering is par- 
ticularly pertinent: 

The problem in any case is to arrive at a balance between the 
interests of the teacher, as a citizen, in commenting upon 
matters of public concern and the interest of the State, as 
an employer, in promoting the efficiency of the public services 
it performs through its employees . 21 

Furthermore, even wheie a teacher’s statements are so clearly with- 
out foundation as to raise questions regarding his fitness to perform his 
classroom duties, the statements can be used only as “evidence of the 
teacher’s general competence, or lack thereof'; they cannot serve as 
an independent basis for discipline . 22 

Consistent with the holding in Pickering, the California Supreme- 
Court enjoined the enforcement of a school board regulation prohibit- 
ing teachers from circulating a petition on school premises during duty- 
free lunch periods. M The petition, which was addressed to the gover- 
nor of California, members of the Los Angeles Board of Education, and 
administrators of the Los Angeles school system, opposed certain re- 
ductions in the state legislature's proposed budget. The fact that the cir- 
culation of a controversial document critical of the legislature might 



*• Id. at J74. I 

'• 376 U.S.2J41 1964). I 

*° 391 U. S. at 573. Since the court concluded that Pickering's statements were not knowingly or | 

recklessly false, it left open the question of whether statements that are knowingly or recklessly false I 

are still protected by the First Amendment in the absence of a showing or a reasonable presumption \ 

that they are actually harmful to a legitimate state interest (e.g., the efficiency of public education). | 

f 1 td. at 568. See Morris, Public Policy and the Law Relating to Collective Bargaining In the Public ^ 

Senke. 22 Sw. L. J. 585(1968). 

«39| U. S. at 573. n. 5. 

There has been some indication from the courts, however, that where there is an established 
grievance procedure which is an appropriate channel for the airing of employee grievances, the em- 
ployee will be held accountable for his failure to utilize such a procedure prior to making his griev- 
ances public. Pickering v. Board of Education, supra, at 572, n. 4. Conversely, where the grievance 
procedure is dearly inadequate or not Jcsigned for the purpose of reviewing the particular type of 
grievance involved, there is no requirement that the employee pursue that route first. Tepedino v. 

Dumpson. 24 N.Y. 2d 705. 249 N.S. 2d 751 (1969). 

u Los Angeles Teachers Union v. Los Angeles City Board of Educ, % 78 Cal. Rplr. 723, 455 P. 2d 
827 (1969). 
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foment some discord and disturbance within the school system was not 
sufficient to justify the school's attempt to restrict the teachers’ use of 
their duty-free time. This was true even though the school had author- 
ized the teachers to hold meetings after school hours on school property 
for the circulation of the petition. The court noted that “[tjolerance of 
the unrest intrinsic to the expression of controversial ideas is consti- 
tutionally required even in the schools.” 24 it therefore concluded that 
the circulation of the petition, which was designed to make school ad- 
ministrators and legislators more responsive to the needs of their con- 
stituents, could not constitutionally be restricted except to ward off a 
real and imminent danger which involved far more than “public incon- 
venience, annoyance, or unrest." 2S 

Nor must a teacher’s public criticism of his school system be couched 
in mild or innocuous terms to be entitled to constitutional protection. 
Illustrative is Puentes v. Board of Educ. of Union Free School Disl. 
of Bethpage, in which a high school teacher in New York had been 
suspended without pay for distributing to his fellow teachers copies of 
a letter he had written to his employing board of education which was 
highly critical of the board’s failure to renew a probationary teacher’s 
contract . 29 

Although the New York court found that the teacher’s strident ac- 
cusations could easily be characterized as excessive, the inaccuracies 
contained in the letter were not, in the words of Pickering, the result of 
reckless or intentional falsehood. Moreover, the school board had not 
produced evidence of any actual or threatened damage to the school 
system. Accordingly, the court directed reinstatement and warned that 
a school board was not justified in taking disciplinary action against 
“indiscreet bombast in an argumentative letter” without evidence of 
actual damage to the efficient operation of the school system, or, al- 
ternatively, proof that the employee had recklessly and intentionally 
published false accusations . 27 The court reasoned that to allow school 
boards to discipline teachers for their harsh or even false criticism in 
an area where criticism is otherwise permissible would either discour- 
age them from exercising their right of free speech or would require 



) 14 455 P. 2d at 832. 

I 

** id. ai 831. See also Oonovan v. Mobley, 291 F. Supp. 930 (C.D. Calif. 1968). where a cily life- 
guard had been discharged for writing several newspaper ankles exposing controversial activities at 
the city beach. He was ordered reinstated upon the court's finding that the articles did not have so 
damaging an impact upon the efficiency of the lifeguard service as to warrant the city’s infringement 
upon his right to express his views publicly. 

» 24 N.Y. 2d 996. 250 N.E. 2d 232 ( 1969). on remand from the U. S. Supreme Court. 392 U. S. 
653 (1968), 

"24 N.Y. 2d at 998. 
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them to couch it "in such innocuous terms as would make the criticism 
seem ineffective or obsequious ." 28 

Similarly, a professor’s inaccurate criticism of the conduct of the 
president of the public college at which he wa r employed, coupled with 
the distribution of a magazine article that was critical of the college 
administration's operating procedures, was held to constitute pro- 
tected activity, even though the court stated that there may have been 
some impropriety in the nature of the professor’s remarks . 29 

In addition to protecting a teacher’s right to speak, the courts also 
have recognized his corollary right to remain silent. More specifically, 
all public employees are entitled to exercise fully their Fifth Amend- 
ment right against self-incrimination, and a public employer cannot use 
the threat of discharge or discipline to secure incriminatory evidence . 30 
Thus, the convictions of police officers based on answers to questions 
by the state attorney general as to alleged fixing of traffic tickets were 
reversed by the United States Supreme Court on the ground that the 
state statute requiring the officers to answer or to forfeit their positions 
was unconstitutional. As the court phrased it, "policemen, like teachers 
and lawyers, are not relegated to a watered-down version of constitu- 
tional rights." 31 

The Supreme Court also has held that a state university professor 
could not, under threat of penalty, be compelled to answer questions 
regarding the content of his classroom lectures or his knowledge of 
allegedly subversive organizations . 32 To deny a teacher the same pro- 
tection afforded other persons to stand on the Fifth Amendment would, 
in the court’s view, constitute an unconstitutional denial of equal 
protection . 33 

It should be noted, however, that while teachers have a constitu- 
tional right to remain silent, it does not necessarily follow that they may 
refuse to appear before an investigating agency. In a New York case, 

*»/«/. at 999. 

** Nevada i\ Board of Regents of Unlv. of Nevada. 269 P. 2d 265 (1954). See also Tepedino i\ 
Dumpson. supra, where the New York Court of Appeal! reinstated social investigators who wert 
suspended for writing letters that were critical of their employing department’s operating procedures. 

™ Canity i*. New Jersey , 385 U. S. 493, 497 (1967); $Hrrzy i\ New Hampshire, 354 U. S, 234 
(1957); Slochower \. Board of Higher Educ. ofNY.C ., 350 U. S. 551 (1956). 

Carrity v. New Jersey, supra, at 500. 

** Sweezy v. New Hampshire, supra. See also Sfochower r. Board of Higher Education of NY.C. , 
supra. 

“The couit indicated, in addition, that the attempt to compel the professor to answer questions 
regarding his classroom lectures was an infringement upon his acuoemic freedom. It emphasized 
that "[tjeachers and students must always remain free to inquire, to study and to evaluate, to gain 
.lew maturity and understanding; otherwise our civilization will stagnate and die." Sweezy , supra. 
at 250. 
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several faculty members of the State University filed suit when they 
were disciplined for refusing to comply with a subpoena demanding 
their appearance before a grand jury to answer questions as to whether 
they had ever used drugs with students or had advocated such use to 
students or to the college administration. 34 Although the district at- 
torney acknowledged that these faculty members were the target of an 
investigation of campus drug abuses, the court held that the issuance 
of the subpoena was not, in and of itself, a violation of their Fifth 
Amendment rights. The court did indicate, however, that had the 
plaintiffs elected to appear before the grand jury and at that point re- 
fused to answer questions, this refusal could not be construed as the 
equivalent of guilt or be otherwise used against them in any fashion by 
their employer. 35 

2. Classroom Speech (i.e., Academic Freedom) 

The courts have been jealous guardians of First Amendment rights 
when academic freedom is involved. As the United States Supreme 
Court put it: 

When academic teaching-freedom and its corollary learning- 
freedom, so essential to the well-being of the Nation, are 
claimed, this Court will always be on the alert against in- 
trusion . . . into this constitutionally protected domain. 38 

The Supreme Court reiterated this point in the Keyishian case: 

Our Nation is deeply committed to safeguarding academic 
freedom, which is of transcendent value to all of us and not 
merely to the teachers concerned. That freedom is therefore a 
special concern of the First Amendment, which does not 
tolerate laws that cast a pall of orthodoxy over the classroom. 37 

Although in the past much of the concern with academic freedom 
has focused upon the colleges and universities, 38 the considerations 
which militate in favor of academic freedom— our historical commit- 
ment to free speech for all, the peculiar importance of academic inquiry 
to the progress of society, the need that both teacher and student 



M Boiktis v.Asphnd. 24 N.Y. 2d 136, 247 N.E. 2d I JJ (1969). 

u id. At 142, See also Stochower »*. Board of Higher Education of N.Y.C., supra, at 557. In the 
Boikrss case, the court also cautioned that any governmental action designed to curtail the plain* 
tiffs* right to advocate the use of drugs would be unconstitutional. 24 N.Y. 2d at 142. 

*• Barenblatt v. United States, 360 U. S. 109. 1 12 (1959). 

91 385 U. S. 589, 60 J (1967). See also Shelton v. Tucker, 364 U. S. 479, 4g7 (I960) ('“The vigilant 
protection of constitutional freedoms is nowhere more vital than in the community of American 
schools."). 

99 In Sweety v. Hew Hampshire , supra, at 250, for example, the court spoke of the "essentiality of 
freedom in the community of American universities." 
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operate in an atmosphere of open inquiry, feeling always free to chal- 
lenge established concepts— are relevant to elementary and secondary 
schools as well as to institutions of higher learning. 

The balancing test laid down in the dickering case (i.e., the employer’s 
interest in the efficient dispatch of his business vs. the employee’s 
interest in saying what he thinks) applies also to classroom speech, but 
the difference in context may affect the results of the balance. This 
point is illustrated by the case of Goldwasser v. Brown . 39 

Goldwasser was a civilian employee of the Air Force who served as 
an instructor at an Air Force language school. His job was to teach 
basic English to foreign military officers in this country as guests of 
the U.S, government. The charge against him was that, in the face of 
prior warnings that discussion of controversial subjects (e.g., religion, 
politics, race) during the class hours was contrary to Air Force policy, 
he made such forbidden statements to his classes on two separate oc- 
casions. One was to the effect that those who burn themselves to death 
as a protest against the Vietnam war are the true heroes, and that he 
wished he had the courage to do it himself. The other was that Jews 
are discriminated against in the United States and that he had ex- 
perienced such discrimination throughout his life, including during his 
service at the language school. 

The chief of the language school regarded this conduct on Gold- 
wasser’s part as prejudicial to the interests of the U.S. government and 
discharged him. 

In contending that a discharge for the above reason infringed upon 
his First Amendment rights, Goldwasser relied heavily upon the Pick- 
ering case. He argued that "the view taken there by the Supreme Court 
of the right of a teacher to speak his mind without forfeiting his job has 
full and complete application here .’’ 40 While the court recognized the 
significance of the principle stated in Pickering, it concluded that the 
challenged dismissal was lawful under the test prescribed by the Su- 
preme Court. In reaching this conclusion, the court noted particularly 
that “Pickering was not fired for what he said in class . . .” 41 and then 
went on to comment as follows: 

On the record before us, we must assume that appellant 
[i.e., Goldwasser] was fired for what he said within the class- 
room to foreign officers who were supposed to be learning 
how to cope with an English-speaking dentist or garage repair- 
man, and not for airing his views outside the classroom to any- 
one who would listen. There is nothing to suggest that appel- 
lant was required to keep his opinions to himself at all times 



•*4)7 F. 2d 1 169 (D.C. Cir. 1969). cen. denied. J8 U.S. L. WetV J314(Feb. 24, 1970). 
«/</.»( 1176. 

*'/</.» t 1177. 
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